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FINAL POLICY STATEMENT ORDER 

 
BY THE COMMISSION: 

On November 8, 2018, the Commission issued an Order1 proposing to amend 52 

Pa. Code Chapter 69 of its regulations by adding a Proposed Policy Statement codified at 

Section 69.3701 to provide guidance to jurisdictional telecommunications public utilities 

in Pennsylvania that they must report all gross intrastate operating revenues, including on 

all special access or other similar jurisdictionally-mixed telecommunications services, for 

Section 510 assessment purposes.  Specifically, the Commission proposed that 

jurisdictional telecommunications carriers that offer special access or other similar 

jurisdictionally-mixed telecommunications services but report zero gross intrastate 

revenues on those services due to the Federal Communications Commission’s (FCC) ten 

percent contamination rule (ten percent rule) are obligated, for assessment purposes, to 

                                                 
1 See Reporting of Intrastate Operating Revenues for Section 510 Assessment Purposes by Jurisdictional 
Telecommunications Carriers Offering Special Access and Other Similar Jurisdictionally-Mixed 
Telecommunications Services, Docket No. M-2018-3004578, Proposed Policy Statement (Order entered 
November 8, 2018) (Order). 
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report their de facto gross intrastate operating revenues on such telecommunications 

services with the Commission on March 31st of each year, as a part of their overall 

statutory obligation to pay a reasonable share of the costs of administering the Public 

Utility Code (Code), 66 Pa. C.S. §§ 101–3316.   

 

The Commission requested interested parties to file comments and replies to the 

Order and the attached Annex A that set forth the Proposed Policy Statement at Section 

69.3701.  The Order and Annex A were published in the Pennsylvania Bulletin on 

March 2, 2019.2  Comments and replies were submitted by interested parties.   

 

After reviewing the filed comments and replies thereto, this Order establishes a 

Final Policy Statement set forth in attached Annex A that amends Chapter 69 of our 

regulations.  The Final Policy Statement provides guidance to all jurisdictional 

telecommunications services providers that they are legally obligated to report, for 

assessment purposes, their de facto gross intrastate operating revenues for special access 

services and other similar jurisdictionally-mixed telecommunications services with the 

Commission on March 31st of each year in order to recover the reasonable share of the 

costs of administering the Code.   

 

BACKGROUND 

 Pursuant to the Code, the Commission has regulatory authority over all public 

utilities and certain licensed entities operating and providing service to the public in 

Pennsylvania.  This plenary regulatory authority grants the Commission the authority to 

impose annual fiscal assessments upon jurisdictional telecommunications carriers in 

order for the Commission to recover these carriers’ “reasonable share” of the costs of 

administering the Code.  See 66 Pa. C.S. § 510.  However, over time, the Commission’s 

Fiscal Office and the Bureaus of Technical Utility Services, Investigation & 

                                                 
2 49 Pa.B. 929 (March 2, 2019). 
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Enforcement, Audits, and Law (Staff) identified some telecommunications carriers 

certificated as Competitive Access Providers (CAPs) who have reported revenues 

inconsistently or repeatedly reported zero intrastate revenues.  The Commission 

requested Staff to undertake an inquiry to examine the carriers’ claims of zero intrastate 

revenues.   

 

 As part of this inquiry, on September 7, 2018, Staff issued a Secretarial Letter to 

all carriers who reported zero intrastate revenues setting forth a comprehensive set of 

inquiries examining the basis for some carriers’ claims of zero intrastate revenues.  

Specifically, Staff sought information necessary to examine the factual bases and analyze 

the legal theories underlying the carriers’ claims of zero reportable intrastate revenue.  As 

their legal basis, a majority of the zero reporters referred to the FCC’s ten percent 

contamination rule (discussed in more detail below) as their rationale and justification for 

reporting zero intrastate revenues to the Commission. 

 

 The Commission issued an Order to establish a Proposed Policy Statement on the 

reporting of gross intrastate operating revenues for purposes of calculating assessments 

under 66 Pa. C.S. § 510 by regulated telecommunications carriers in Pennsylvania that 

offer special access or other services the Commission terms “jurisdictionally-mixed.”  

Specifically, the Order set forth the Commission’s determination that pursuant to Section 

510 of the Code, 66 Pa. C.S. § 510, jurisdictional providers of special access services or 

other similar jurisdictionally-mixed telecommunications services have an obligation to 

report their de facto gross intrastate operating revenues on these telecommunications 

services, as part of their gross intrastate operating revenues, in order to pay their 

reasonable share of the costs of administering the Code.  Further, in the Order, the 

Commission determined that the FCC’s ten percent contamination rule does not preempt 

or otherwise preclude jurisdictional carriers from reporting gross intrastate operating 

revenues on all telecommunications services, including special access or other similar 

jurisdictionally-mixed telecommunications services. 
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 Attached to the Order in Annex A was a Proposed Policy Statement that amended 

Chapter 69 of its regulations by adding Section 69.3701. The goal of the proposal was to 

provide guidance to those jurisdictional carriers who may not be reporting such revenues 

from special access or other similar jurisdictionally-mixed telecommunications services 

due to their reliance on the ten percent rule.   

 

 The Commission requested interested parties to file comments and replies to the 

Order and Annex A.  Comments were filed by the Broadband Cable Association of 

Pennsylvania, Inc. (BCAP), the Pennsylvania Telephone Association (PTA), Verizon 

Companies3 (Verizon), Crown Castle Fiber LLC (Crown Castle), Frontier 

Communications4 (Frontier) and the Pennsylvania Office of Consumer Advocate (OCA).  

The OCA also filed Reply Comments.  The Commission provides a summary of the filed 

Comments and OCA’s Reply Comments.  

 

COMMENTS 

a. BCAP 

 In its Comments, BCAP urges the Commission to withdraw its Proposed  

Policy Statement for various reasons.  In summary fashion, BCAP states that the 

Commission’s policy determination that jurisdictional telecommunications carriers that 

offer and provide special access or other similar jurisdictionally-mixed 

telecommunications services are obligated to ascertain and report their de facto gross 

intrastate revenues from providing these telecommunications services in Pennsylvania 

                                                 
3 Verizon Pennsylvania LLC, Verizon North LLC, MCImetro Access Transmissions Corp. and XO 
Communications Services, LLC. 
4 Frontier Communications of Breezewood (Utility Code: 310400) Frontier Communications of 
Pennsylvania (Utility Code: 311250) Frontier Communications of Canton (Utility Code: 310550) Frontier 
Communications of Lakewood (Utility Code: 311750) Frontier Communications of Oswayo River 
(Utility Code: 312600) Frontier Communications Commonwealth Telephone Company (Utility Code: 
310800) Citizens Telecommunications Company of NY (Utility Code: 310174) Frontier Communications 
of America (Utility Code: 310376) Frontier Communications CTSI Company (Utility Code: 311095) 
CTE Telecom d/b/a Commonwealth Long Distance (Utility Code: 311225).  Frontier simply filed a letter 
in support of the comments of PTA. 
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and to pay additional intrastate regulatory fees based on such reported revenues would be 

inconsistent with federal and state law and would pose significant practical hurdles.  

BCAP Comments at 1–2.   

  

 Specifically, BCAP asserts that the Commission’s core premise, that the FCC’s 

ten percent contamination rule does not preempt or otherwise preclude carriers’ 

obligations to report their de facto gross intrastate operating revenues from special access 

or similar services, is based on an incomplete and ultimately inaccurate understanding of 

federal precedent.  Id. at 2.  Further, BCAP asserts that the Proposed Policy Statement’s 

central claim that the ten percent rule is “designed to allocate costs only and regulatory 

authority over ratemaking,” and thus does not extend to revenue allocations for purposes 

of assessing state regulatory fees, does not hold up to scrutiny.  Id.  (Emphasis in 

original).  BCAP states that the Commission overlooks subsequent FCC precedent 

extending the ten percent rule to revenue allocation and acknowledging its impact on 

regulatory fee assessments.  Id. at 3.   

 

 BCAP states that in its 1997 order establishing the rules governing the federal 

universal service program, the FCC made clear that the ten percent rule applies to 

revenue allocation just as it does to cost allocation.5  Id.  BCAP states that since its 

determination in 1997, the FCC’s Form 499-A has required telecommunications 

providers to allocate these revenues in accordance with the ten percent rule.  Id.   

 

 Furthermore, BCAP states that the FCC reaffirmed the application of the ten 

percent rule to revenue allocation in a 2017 order, responding to a series of requests to 

review determinations made by the Universal Service Administrative Company (USAC) 

on whether revenues associated with mixed-use special access lines qualify as interstate 

                                                 
5 See Federal-State Joint Board on Universal Service, Report and Order, 12 FCC Rcd 8776 ¶ 778 (1997 
Universal Service Report and Order).   
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when assessing contributions to the federal Universal Service Fund (FUSF).6  Id.  BCAP 

states that the FCC had rejected the position of certain petitioners who argued that the ten 

percent rule “does not apply to revenues” but rather only to “cost allocation,” which it 

believes to be the same view espoused by the Commission in its Proposed Policy 

Statement.  Id. at 3–4.  BCAP states that the FCC went on to explain that “prior decisions 

have clearly incorporated the [ten percent rule] into the Commission’s framework” for 

revenue allocation, and that the time for challenging that well-established determination 

“has long since passed.”  Id. at 4.  Thus, USAC had appropriately applied the ten percent 

rule to “determine whether private line revenues should be assigned to the interstate 

jurisdiction.”7  Id.    

 

 BCAP states that last year, the FCC specifically acknowledged that its 

jurisdictional separations procedures, including the ten percent rule, govern revenue 

allocations in the regulatory fee context.  Id.  BCAP states that in a notice of proposed 

rulemaking on reforms to its jurisdictional separations approach, the FCC explained that 

states “use separations results to determine the amount of intrastate universal service 

support and to calculate regulatory fees.”8  Id.  BCAP asserts that by overlooking this 

explicit and recent acknowledgment by the FCC, as well as the FCC’s repeated rulings 

applying the ten percent rule to revenue allocations, the proposal arrives at an overly 

narrow understanding of the scope and preemptive effect of the ten percent rule.  Id.   

  

 Additionally, BCAP states that the Eighth Circuit’s decision in Scott9 does not 

compel a different conclusion.  Id.  BCAP asserts that the Scott court concluded that the 

FCC’s ten percent rule did not “preclude all state regulation” of special access services, 

                                                 
6 See Federal-State Joint Board on Universal Service, Order, 32 FCC Rcd 2140 (WCB 2017) (2017 Ten 
Percent Order). 
7 See 2017 Ten Percent Order ¶ 8 (emphasis added). 
8 See Jurisdictional Separations and Referral to the Federal-State Joint Board, Further Notice of 
Proposed Rulemaking, 33 FCC Rcd 7261 ¶ 11 (2018).   
9 Qwest Corporation v. Scott, 380 F.3d 367 (8th Cir. 2004) (Scott). 
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and that performance reporting was entirely distinct from the types of allocation 

questions addressed by the ten percent rule.10  Id. at 5.  BCAP argues that, by contrast, the 

Commission’s Proposed Policy Statement directly implicates the allocation questions 

addressed by the ten percent rule.  Id.  BCAP argues that the Scott court specifically 

recognizes that the ten percent rule applies to the allocation not only of “costs” but also of 

“revenues, expenses, taxes and reserves between state and interstate jurisdictions.”11  Id.  

BCAP states that this undermines rather than supports the Commission’s expressed view 

of the ten percent rule.  Id.   

 

 Additionally, BCAP states that the Commission’s Proposed Policy Statement also 

overlooks impediments to its suggested approach under state law.  Id.  BCAP notes that 

many special access services and other jurisdictionally-mixed services offered by its 

members are provided using Internet Protocol (IP) technology.12  Id.  BCAP states that 

Pennsylvania law prevents the Commission from “enact[ing] or enforc[ing], either 

directly or indirectly, any law, rule, regulation, standard, order or other provision having 

the force or effect of law that regulates, or has the effect of regulating, the rates, terms 

and conditions of VoIP service or IP-enabled service.”13  Id.  BCAP asserts that this 

statute makes clear that this prohibition should be construed broadly and contains no such 

specific carve-out that would justify this expansion of state regulatory fees.14  Id. at 6.   

 

                                                 
10 Scott, 380 F.3d at 374 (noting that, “when the 10% Order is read as a whole, the Commission’s 
expressed intent to preempt state regulation does not extend to performance measurements and 
standards”).   
11 Scott, 380 F.3d at 371 (quoting 47 C.F.R. § 36.1(b)).   
12 73 Pa. C.S. § 2251.3 (defining “IP-enabled service” as any “service, capability, functionality or 
application provided using Internet protocol or any successor protocol that enables an end user to send or 
receive a communication in Internet protocol format or any successor format, regardless of whether the 
communication is voice, data or video”). 
13 73 P.S. § 2251.4.  We note that BCAP points out that the prohibition of regulation in Section 2251.4 is 
expressly limited to the regulation of “rates” and “terms and conditions of VoIP service.”  Section 510 
assessments do not address end-user rates or terms and conditions of service.  
14 73 P.S. § 2251.6.   
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 Lastly, BCAP asserts that as a practical matter BCAP’s members would face 

significant hurdles in complying with an obligation to ascertain and report “de facto” 

intrastate revenues attributable to special access, transport, or similar jurisdictionally 

mixed-use services.  Id.  BCAP states that the FCC has acknowledged that the best 

method to verify and ascertain the jurisdictional status of the traffic that traverses a 

special access private line for purposes of complying with regulatory obligations is 

through customer certifications.15  Id.  BCAP states that its member companies rely on 

customer certifications to determine whether a particular special access, transport, or 

similar line is carrying intrastate or interstate traffic that is above or below the ten percent 

rule.  Id.  BCAP asserts that if the Proposed Policy Statement is adopted, its member 

companies would not be able to ascertain the endpoints of any particular transmission 

passing over these lines since they do not currently monitor usage on these facilities.  Id. 

at 7.  In short, BCAP asserts that its members lack a reliable mechanism to ascertain the 

“de facto” intrastate revenues attributable to special access or similar services.  Id.   

 

b. Pennsylvania Telephone Association 

 In its Comments, the PTA recommends that the Commission wait to  

implement the Proposed Policy Statement until it has conducted a collaborative process 

with interested stakeholders to examine the complex issues underlying and implicated by 

its policy determinations regarding the FCC’s ten percent rule.  PTA Comments at 2.  

The PTA asserts that the convergence of technologies and prevalence of data-based 

traffic has significantly complicated issues with attempting to determine whether services 

are intrastate or interstate for jurisdictional purposes.  Id.  The PTA notes that when a 

special access circuit is purchased, the customer, not the carrier, makes the inter/intra 

distinction at the time of sale.  Id.  Further, the PTA states that carriers do not inspect 

each data packet to determine jurisdiction.  Id.  The PTA asserts that to require a carrier 

                                                 
15 2017 Ten Percent Order ¶ 3 (citing MTS and WATS Market Structure, Amendment of Part 36 of the 
Commission’s Rules and Establishment of a Joint Board, Recommended Decision and Order, 4 FCC Rcd 
1352 ¶ 32 (1989) (Ten Percent Rule Recommended Decision)). 
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to somehow apportion the intrastate pieces of traffic traversing a special access circuit 

would cause security and privacy issues and this action would violate federal policies and 

the underlying reason for the ten percent rule.  Id.   

 

 The PTA states that special access services and other similarly mixed 

jurisdictional services are overwhelmingly interstate in nature as the FCC has concluded 

that broadband Internet access service (BIAS) is considered interstate for regulatory 

purposes.16  Id. at 3.   

 

 Lastly, the PTA expresses concern that adoption of the Proposed Policy Statement 

would impose new reporting and record-keeping burdens on its rural local exchange 

carrier (RLEC) members. Id. at 4.  Therefore, the PTA supports a collaborative approach 

that can facilitate the exchange of information regarding the challenges and potential 

benefits of the Proposed Policy Statement, such as how to determine which revenues’ 

services would fall within the ambit of the concept of “de facto gross intrastate operating 

revenues” and what specific services fall within the ambit of the phrase “or other similar 

jurisdictionally-mixed telecommunications services.”  Id. at 3–4. 

  

c. Verizon 

 In its Comments, Verizon suggests that the Commission should not issue  

the Proposed Policy Statement and decline to attempt to assess any portion of the revenue 

from services that are classified as interstate under the ten percent rule.  Verizon 

Comments at 11.  Verizon recommends that the Commission should rather explore other 

alternatives to recover the costs from providers that it determines are expending excessive 

administrative resources without paying an assessment.  Id. 

  

                                                 
16 See Restoring Internet Freedom Order, WC Docket No. 17-108, Declaratory Ruling, Order, Report and 
Order, 33 FCC Rcd 311 (2018) (Restoring Internet Freedom Order); Mozilla Corp. v. FCC, No. 18-1051 
(D.C. Cir. Feb. 22, 2018). 
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 Verizon asserts that the Proposed Policy Statement would result in administrative 

burden and infeasibility regarding the identification of the portion of the “intrastate” 

traffic traversing over a private line.  Id. at 9–10.  In particular, Verizon states in 

enforcing the ten percent rule,17 the FCC adopted a process relying on customer 

certifications and specifically rejected proposals to base the interstate/intrastate 

classification of mixed-use special access lines on traffic studies or usage-based 

allocation factors.18  Id. at 4, 9–10.   

 

 Additionally, Verizon asserts that the Proposed Policy Statement would result in 

double taxation.  Id. at 8.  Verizon states that the FCC repurposed the jurisdictional 

separations ten percent rule in its 1997 Universal Service Report and Order19 so that not 

only the costs are classified as interstate, but also the revenues generated by the entire 

line are classified as interstate.20  Id. at 5.  Verizon states that since that time, if the 

special access line carries more than ten percent interstate traffic, providers have been 

required to report all of the revenue and costs from that line as interstate on FCC Form 

499-A and then have been assessed for various federal fees based on that revenue.  Id. at 

5–6. 

 

 Verizon also states that in 2017, the FCC again discussed this issue extensively in 

an order addressing several requests for review of audit findings related to whether 

certain revenues associated with specific mixed-use special access lines should be 

considered interstate for the purpose of assessing contributions to the FUSF.21  Id. at 6.  

Verizon asserts that in the 2017 Ten Percent Audit Order, the FCC stated that “there was 

sufficient notice for all carriers that the ten percent rule would provide the basis for 

                                                 
17 47 C.F.R. § 36.154. 
18 MTS and WATS Market Structure, Amendment of Part 36 of the Communications Rules and 
Establishment of a Joint Board, CC Docket Nos. 78-72 and 80-286, Decision and Order, 4 FCC Rcd 
5660, ¶ 4 (1989) (Ten Percent Rule Order). 
19 See 1997 Universal Service First Report and Order. 
20 Id. at ¶s 777–78. 
21 See 2017 Ten Percent Order. 
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determining whether a mixed-use special access line would be considered interstate or 

intrastate in nature for contributions purposes,” and “given that the [FCC] incorporated 

the ten percent rule into its contributions requirements in the Universal Service First 

Report and Order, we conclude that the Commission intended to extend the ten percent 

rule to contributions without modification.”22  Id. at 6–7.   

 

 Verizon asserts that attempting to reclassify as intrastate the same revenue that the 

FCC considers interstate under the ten percent rule would frustrate the FCC’s purpose in 

funding its own assessment.  Id. at 9.  Therefore, Verizon asserts that the Commission’s 

policy determination conflicts with federal law and thus it is preempted from attempting 

to assess revenue from special access services that are interstate, since the FCC already 

assesses those revenues to support its own funds and operations and has ruled that they 

are interstate revenues for contribution purposes.  Id. at 9.   

  

 Lastly, Verizon suggests that the best solution for the Commission to recover 

actual costs from telecommunications providers that report zero or de minimis intrastate 

gross operating revenues is to seek a statutory change to account for time and resources 

expended by the Commission on issues related to jurisdictional carriers that do not report 

intrastate revenue.  Id. at 10.  As an example, Verizon notes that in Delaware, 

telecommunications providers no longer pay an assessment based on a percentage of 

intrastate revenue, but the state commission has authority to charge providers to recover 

its costs of specific investigations or proceedings involving that provider.  Id.    

 

d. Crown Castle 

 In its Comments, Crown Castle asserts that the Commission is seeking to assess as 

“de facto intrastate operating revenue” the same revenues that are considered interstate 

revenue by the FCC and could subject it and other similarly situated entities to double 

                                                 
22 Id. 
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assessments of regulatory expenses.  Crown Castle Comments at 2.  Crown Castle urges 

the Commission to decline to adopt the Proposed Policy Statement entirely, or, in the 

alternative, to modify the language in Section 69.3701 so as to clarify that only those 

entities who currently report zero intrastate operating revenues for jurisdictionally-mixed 

services and that report no other intrastate operating revenues are subject to report their 

“de facto intrastate operating revenues” as defined in proposed Section 69.3701.  Id. at  

2–3.  Crown Castle also states that, at a minimum, the Commission should initiate a 

formal collaborative process with Staff and interested parties to clarify the Proposed 

Policy Statement and address issues associated with the proposed change in reporting 

requirements for the purpose of establishing assessments.  Id. at 3.  Such a collaborative 

will avoid uncertainties and unintended consequences.  Id.  

 

 Crown Castle gives the following reasons for these suggestions: 1) the 

Commission’s Proposed Policy Statement is ambiguous; 2) the Proposed Policy 

Statement is inconsistent with the plain language of Section 510 of the Public Utility 

Code; 3) the Proposed Policy Statement is potentially discriminatory because it does not 

apply to local exchange carriers and unfairly impacts deregulated entities; 4) the 

Proposed Policy Statement has the potential to violate Section 253 of the 

Communications Act by effectively prohibiting the provision of wireless services; and 

5) the Proposed Policy Statement incorrectly disregards the import of jurisdictional 

separations principles.  Id. at 4–5. 

 

 In particular, Crown Castle argues that the Order is ambiguous because the 

requirement of reporting “de facto gross intrastate operating revenues” applies only to 

telecommunications entities that otherwise “report zero gross intrastate revenues.”23  Id. 

at 6.  However, Crown Castle states the language in proposed Section 69.3701 is 

different.  Id.   

                                                 
23 Order at 2. 
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 Crown Castle asserts that unlike the Order, the language of the Proposed Policy 

Statement at Section 69.7301 does not appear to limit the reporting of “de facto gross 

intrastate operating revenues” only to those entities that currently report zero gross 

intrastate revenues for jurisdictionally-mixed services.  Id.  Instead, it appears to apply 

this new requirement to all telecommunications public utilities in the Commonwealth that 

hold a certificate of public convenience (CPC) and provide jurisdictionally mixed-use 

services.  Id. at 6–7.  

 

 Crown Castle states it is unclear how entities that are reporting intrastate gross 

operating revenues separate from services other than those jurisdictionally-mixed 

services that qualify as interstate under the ten percent rule would be treated under 

Section 510(b)(3)–(4) in light of the broad applicability of proposed Section 69.3701.  

Id. at 7.  Crown Castle asserts that the proposed Section 69.3701 appears to potentially 

discriminate in favor of certain telecommunications entities depending on whether they 

provide services whose revenues are treated as jurisdictionally-mixed.  Id.  Accordingly, 

Crown Castle states that the Commission should modify the language of proposed 

Section 69.3701 to be consistent with the Order and make clear that the section only 

applies to entities that otherwise report zero gross intrastate operating revenues.  Id.   

 

 Crown Castle further asserts that the language in Section 69.3701 requiring the 

submission of “traffic studies, tax returns, jurisdictional allocations formulas and factors, 

books of account, [and] reports” appears to conflict with the definition of “de facto gross 

intrastate operating revenues” provided in the Section and, therefore, presents further 

ambiguity and uncertainty.  Id.  Crown Castle notes that proposed Section 69.3701 

defines this revenue as “operating revenues that are billed, charged, or otherwise due for 

all telecommunications services and traffic between points that are both located within 

the Commonwealth of Pennsylvania.”24  Id. at 7–8.  Crown Castle states that this 

                                                 
24 See Proposed Annex A, § 69.3701(8); see Final Annex A, § 69.3701(j). 
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language makes it appear that the “de facto” intrastate revenue includes any revenue 

derived from any services with endpoints within the Commonwealth, without regard for 

jurisdictional allocation, traffic studies, or similar methods traditionally used in 

jurisdictional separations analysis.25  Id. at 8.  Accordingly, Crown Castle states that the 

reference to matters such as jurisdictional allocation formulas and traffic studies creates 

uncertainty regarding what is intended.  Id.   

 

 Crown Castle also asserts that the term “de facto gross operating revenues” as 

defined is also ambiguous and “potentially radically overbroad.”  Id.  Crown Castle notes 

that proposed Section 69.3701 purports to include “revenues that are billed, charged or 

otherwise due.”26  Id.  Crown Castle asserts that this definition is “so broad as to 

essentially encompass all of its accounts receivable for intrastate services, regardless of 

whether the revenue is ever actually realized by Crown Castle.”  Id.  Crown Castle notes 

that neither the Pennsylvania Administrative Code nor the Public Utility Code define the 

term revenue in related sections, and that Black’s Law Dictionary defines revenue as 

“income from any and all sources.”27  Id.  Crown Castle states that it also further defines 

“income” as “money or other form of payment that one receives.”28  Id.  Crown Castle 

asserts that, in the interest of fairness and all other issues aside, the definition of “de facto 

gross operating revenues” should be revised to only apply to revenues actually received, 

rather than amounts “charged” or “otherwise due.”  Id.   

 

 Next, Crown Castle asserts that the Proposed Policy Statement is inconsistent with 

the Code and the Commission lacks the power to modify Section 510 of the Code.  Id. at 

9.  Crown Castle asserts that proposed Section 69.3701 essentially sua sponte modifies 

Section 510 of the Code by creating the new category of “de facto” gross operating 

revenues.  Id.  Crown Castle asserts that adopting proposed Section 69.3701 constitutes 

                                                 
25 See 47 C.F.R. § 36.1, et seq. 
26 See Proposed Annex A, § 69.3701(8); see Final Annex A, § 69.3701(j). 
27 Revenue, Black’s Law Dictionary (10th ed. 2014). 
28 Income, Id. 
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legislative action and would modify the legislative policy and rules contained in Section 

510 of the Code.  Id.  Accordingly, Crown Castle asserts that by implementing the 

proposed Section 69.3701, the Commission is acting beyond its statutory authority by 

attempting to unilaterally modify Section 510 of the Code.  Id. at 10.   

 

 Crown Castle states that it is also concerned that the Proposed Policy Statement is 

potentially discriminatory to the extent it seeks to impose additional burdens only on 

certain ill-defined telecommunications entities to the exclusion of others.  Id.  Crown 

Castle states that proposed Section 69.3701 attempts to modify Section 510 of the Code’s 

requirements only as to CAPs and “other telecommunication public utilities holding 

Commission-issued” Certificates of Public Convenience.29  Id.  Crown Castle states that 

neither the Order nor proposed Section 69.3701 define the term “other 

telecommunications public utilities” as used therein.  Id.  Crown Castle asserts that if 

proposed Section 69.3701 does not include local exchange carriers (LECs)—specifically 

incumbent local exchange carriers (ILECs)—it is discriminatory because it would allow 

LECs to report their intrastate revenues as defined by the federal jurisdictional 

separations process, while avoiding these new reporting requirements.  Id.  Crown Castle 

argues that the Commission cannot allow the LECs to continue defining their intrastate 

revenues under the widely-accepted ten percent rule while explicitly disallowing CAPs 

from doing the same.  Id. 

  

 Crown Castle further asserts that the Proposed Policy Statement unfairly impacts 

deregulated entities like itself in conflict with Section 510(f) of the Code.30  Id. at 11.  

Crown Castle notes that, unlike the ILECs, deregulated CAPs are subject to “alternative 

forms of regulation” as defined in the Code.31  Id.  Crown Castle asserts CAPs, as largely 

                                                 
29 See Proposed Annex A, § 69.3701(3); see Final Annex A, § 69.3701(d). 
30 66 Pa. C.S. § 510(f) provides in relevant part “it is the intent and purpose of this section that each 
public utility subject to this part shall advance to the commission its reasonable share of the cost of 
administering this part.” 
31 66 Pa. C.S. § 3015. 



16 

deregulated entities, impose little or in some cases no year-over-year regulatory burdens 

or costs on the Commission, particularly when compared with regulatory oversight 

required of ILECs.  Id.  Crown Castle argues that imposing on deregulated CAPs the 

same regulatory assessment percentage imposed on highly-regulated ILECs, which by 

their very nature inflict much higher regulatory costs on the Commission, does not lead to 

each party paying its reasonable share of the cost of administering this part.  Id.  

Accordingly, Crown Castle asserts that it would be “manifestly unjust—and directly 

contra to Section 510’s explicitly stated intent—to impose this extra burden on 

telecommunications entities like Crown Castle whose services are largely deregulated.”  

Id. 

 

 Crown Castle next asserts that the Proposed Policy Statement has the potential to 

effectively prohibit the provision of service in violation of 47 U.S.C. § 253.  Id.  Crown 

Castle states that the FCC in its Declaratory Ruling32 sought to clarify “the types of fees 

that run afoul of Congress’s limits in Section 253” of the Communications Act.33  Id. at 

11–12.  Crown Castle states that the FCC specifically stated that “fees are only permitted 

to the extent that they represent a reasonable approximation of the local government’s 

objectively reasonable costs and are non-discriminatory.”34  Id.  Crown Castle further 

states that in the Declaratory Ruling, the FCC noted that while Section 253(c) only 

expressly governed fees for use of rights-of-way, the same analysis applies to all fees that 

affect the deployment of small cell technology because they all “drain limited capital 

resources that otherwise could be used for deployment.”35  Id. 

 

                                                 
32 In re Accelerating Wireless Broadband Deployment by Removing Barriers to Infrastructure 
Deployment by Removing Barriers to Infrastructure Investment, WT Docket 17-70 and In re Accelerating 
Wireless Broadband Deployment by Removing Barriers to Infrastructure Investment, WT Docket 17-84, 
Declaratory Ruling and Third Report and Order, 83 FR 51867, 51868 (2018) (Declaratory Ruling). 
33 Id. at ¶ 3. 
34 Id. (emphasis in original). 
35 Id. at ¶ 54. 
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 Crown Castle argues that while the FCC was speaking in the context of Section 

253 and its impact on the ability of states and localities to only recoup costs of entry from 

permissible government fees specific to “deployment,” the Declaratory Ruling endorses 

the same policy outlined in Section 510(f) of the Code that the government’s fees must 

reflect the costs caused by the particular entity subject to the fee.  Id. at 13.   

 

 Lastly, Crown Castle asserts that the Proposed Policy Statement disregards the 

importance of jurisdictional separations principles and misreads and takes too narrow a 

view of the federal cases, Illinois Bell36 and Scott.  Id. at 14.  Crown Castle argues that 

the Commission’s reliance on Illinois Bell and Scott is misplaced as each of those cases 

involved regulation of services, whereas the present issue involves the appropriate 

treatment of revenues, an action that falls squarely within the rubric that the jurisdictional 

separations doctrine is designed to address.  Id. 

 

e. Office of Consumer Advocate 

In its Comments, the OCA states that it supports the general premise of the  

Commission’s Proposed Policy Statement.  OCA Comments at 2.  The OCA agrees that 

the Commission’s authority to assess intrastate operating revenues for Section 510 

assessment purposes has not been preempted by federal law.  Id. at 4.  Section 510 of the 

Code provides the legal framework for the Commission to assess the gross intrastate 

operating revenues of public utilities under the Commission’s jurisdiction to provide 

funds for the Commission’s annual operating budget.37  Id. at 1. 

 

 The OCA cited to Regency38 for the proposition that Congress does know how to 

preempt explicitly or constrain the Commission’s authority to assess the operating 

revenues of public utilities which provide both interstate and intrastate services.  OCA 

                                                 
36 Illinois Bell Tel. Co. v. FCC , 883 F.2d 104 (D.C. Cir. 1989) (Illinois Bell). 
37 66 Pa. C.S. § 510 et seq. 
38 Regency Transp. Group, Ltd. v. Pa. P.U.C., 44 A.3d 107 (Pa. Cmwlth. 2012) (Regency). 
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Comments at 5.  In Regency, the Court was asked to consider whether the Commission’s 

assessment of a public transportation carrier that claimed its operations were interstate 

and not subject to Section 510 assessment.  Id.  It was noted that the federal Unified 

Carrier Registration Act, 49 U.S.C. § 14504a(a)(3), (c), prohibited state imposition of 

fees, including assessments, on certain interstate motor carriers as an undue burden on 

interstate commerce.  Id.  However, the Court acknowledged that a 2008 amendment to 

the statute permitted states to assess the intrastate operations of interstate carriers, 

equivalent to assessment of purely intrastate carriers.39  Id.  Consequently, the OCA 

agrees with the Commission that the FCC’s jurisdictional separations rules do not 

preempt the Commission or limit the Commission’s assessment of gross operating 

intrastate revenues to those revenues which remain after application of the “10 percent 

contamination rule.”  Id. 

 

 The OCA also proposes some slight modifications to the phrasing and content of 

proposed Section 69.3701.  First, the OCA states that a declaration of the Commission’s 

intent to provide guidance, so that going forward each certificated telecommunications 

public utility will know to report for assessment purposes its de facto gross intrastate 

operating revenues, is absent from the proposed Section 69.3701.  Id.  The OCA notes 

that the Order explains that the proposed Section 69.3701 is designed “to assist these 

carriers in complying with their statutory obligations to file their Section 510 revenues 

report and to pay a reasonable share of the Commission’s costs of administering the 

Public Utility Code.”40  OCA Comments at 5–6.    

 

 Next, the OCA states that the proposed Section 69.3701 refers twice to Distributed 

Antenna Systems (DAS) operators.41  Id. at 6.  The OCA recommends that the 

Commission consider whether these references are necessary and will be informative in 

                                                 
39 49 U.S.C. § 14504a(c)(2). 
40 See Proposed Policy Statement Order at 3. 
41 See Proposed Annex A, § 69.3701(4), (5); see Final Annex A, § 69.3701(e), (f). 
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many years to come as today’s “DAS” may be replaced in the future by some other 

equipment or technology.  Id.  Also, in several places, the proposed Section 69.3701 

refers one or more times to the reporting of “gross intrastate revenues.”42  Id.  The OCA 

recommends that to be consistent with the wording of Section 510 of the Code, the word 

“operating” be included to read “gross intrastate operating revenues.”  Id.   

 

 The OCA notes that proposed Section 69.3701 refers to the FCC’s “ten percent 

contamination rule” in Subparts (5) and (9) but does not provide a citation to either a case 

or the FCC’s Section 36.154 regulation.  Id.  Additionally, Subparts (5) and (9) 

repeatedly describe the ten percent rule as an “administrative jurisdictional cost allocation 

rule.”  Id.  The OCA recommends that one short summary description of the FCC’s ten 

percent rule and its purpose as a federal cost allocation rule for ratemaking and other 

purposes, with a citation, would improve the proposed Section 69.3701.  Id. at 7.  Lastly, 

the OCA suggests a rephrasing of Subpart (9) regarding the lack of preemption to make it 

more of an affirmative statement, appropriate to a policy statement adopted after public 

comment and close review of the legal underpinnings of the Commission’s Proposed 

Policy Statement.  Id. 

 

REPLY COMMENTS 

 The OCA filed Reply Comments in response to the initial comments filed by 

BCAP, Crown Castle, the PTA (joined by the Frontier Companies), and Verizon.  The 

OCA states that these parties have not shown that the Commission is preempted or 

legally barred by federal or state law from clarifying that the “gross intrastate operating 

revenues” concept embodied in Section 510 refers to “de facto gross intrastate operating 

revenues” for assessment purposes.  OCA Reply Comments at 2. 

 

                                                 
42 See Proposed Annex A, § 69.3701(3), (5), (6), (7); see Final Annex A, § 69.3701(d), (f), (g), (j), (k). 
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 In particular, the OCA states that it disagrees with Crown Castle’s contention that 

the Proposed Policy Statement is unfair and discriminatory.  Id.  The OCA notes that the 

Section 510 assessment process, based upon the gross intrastate operating revenues of 

each public utility, is a fair and reasonable approach.  Id.   

 

 Further, the OCA pushes back on Verizon’s and Crown Castle’s contention that 

clarifying that assessable revenues from jurisdictional telecommunications carriers 

encompasses de facto operating revenues from all telecommunications services without a 

statutory amendment of Section 510 of the Code exceeds the Commission’s legislatively 

granted powers.  Id. at 4.  The OCA states that the Commission has the authority to 

clarify what constitutes gross intrastate operating revenues under Section 510(f) of the 

Code.  Id. 

 

 The OCA notes the PTA’s concern that adoption of the Proposed Policy Statement 

would impose new reporting and record-keeping burdens on its rural local exchange 

carrier (RLEC) members.  Id. at 5.  However, the OCA states that the Commission has 

the authority to require ILECs and other jurisdictional telecommunications carriers to 

provide information in support of their reported gross intrastate operating revenues.  Id.  

Nevertheless, the OCA states that even ILECs operating under an amended network 

modernization plan or Chapter 30 Plan are still subject to certain Commission “filing and 

audit requirements.”43  Id.   

 

DISCUSSION 

 As indicated above, some of the commentators have expressed opposition to the 

Commission’s determinations underpinning the Order and attached Proposed Policy 

Statement.  These commentators suggest that the Commission may not assess the 

intrastate revenues derived from the provision of special access services and other 

                                                 
43 66 Pa. C.S. § 3015(e)(7). 
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jurisdictionally mixed-use telecommunications services in order to recover the 

administrative expenses incurred by the Commission in its administration of the Public 

Utility Code and, in particular, the expenses incurred by the Commission with respect to 

telecommunications public utilities.  However, we disagree with their positions.  

 

 The Public Utility Code demonstrates without question that the General Assembly 

of the Commonwealth of Pennsylvania has therein expressed its policy to commit the 

regulation of jurisdictional public utilities to the Commission.44  The Code’s definition of 

jurisdictional “public utility” includes those entities that “convey or transmit messages or 

communications… by telephone or telegraph …for the public for compensation.”  See 

66 Pa. C.S. § 102(1)(vi).  Thus, the Commission has exclusive authority to regulate 

jurisdictional telecommunications carriers offering intrastate telecommunications 

services, whether it is on a retail or wholesale basis.45   

 

 Section 501 of the Code, 66 Pa. C.S. § 501, sets forth the Commission’s general 

police powers to, inter alia, supervise and regulate all jurisdictional public utilities in the 

Commonwealth.  With this plenary authority, the General Assembly granted the 

Commission the authority to impose annual fiscal assessments upon jurisdictional public 

utilities in order to cover their “reasonable share” of the costs of administering the Code.  

See 66 Pa. C.S. § 510.  According to Section 510 of the Code, the Commission calculates 

the amount owed by each public utility based on the utility’s yearly gross intrastate 

operating revenues and the Commission’s yearly expenses.  Id.  To that end, the 

Commission has determined that it has the authority and discretion to apply the 

requirements of Section 510 of the Code to all jurisdictional telecommunications carriers, 

including those that offer jurisdictionally mixed-use telecommunications services.   

                                                 
44 See generally, Duquesne Light Company v. Upper St. Clair Township, 105 A.2d 287 (Pa. 1954). 
45 The Commission acknowledges that its regulatory reach over Voice-over-Internet Protocol carriers is 
more circumscribed, including those that may have sought or acceded to Commission certification. 
However, as even BCAP conceded, that circumscription pertains to regulating rates, terms and conditions 
of such service.  See 66 Pa. C.S. § 102(2)(iv) and 73 P.S. § 2251.1. 
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 In the Proposed Policy Statement, the Commission provides guidance to all 

jurisdictional telecommunications providers holding Commission-issued CPCs that may 

have reported zero gross intrastate revenues in the past in regards to their jurisdictionally 

mixed-use private lines.  For Section 510 assessment purposes, these providers have an 

obligation to report their “de facto intrastate operating revenue” earned from their 

jurisdictionally-mixed services, even if traffic traversing the carrier’s access lines would 

be classified by the FCC as interstate services for other purposes because more than ten 

percent of the traffic over the access lines is deemed to be interstate. 

 

 BCAP, Verizon and Crown Castle all assert that the Commission is misguided in 

its determination that the FCC’s ten percent rule does not preempt or apply to its annual 

fiscal assessment framework under Section 510.  These commenters claim that all of the 

revenue the Commission proposes to reclassify as “de facto intrastate operating revenue” 

is expressly classified as interstate by the FCC and is required to be reported as such for 

purposes of federal assessments, based on the 1997 Universal Service First Report and 

Order, the instructions to FCC Form 499-A, and the 2017 Ten Percent Rule Audit Order.   

 

 Many telecommunications carriers use their networks and other resources to 

provide both interstate and intrastate services.  Over thirty years ago, in the Ten Percent 

Rule Order, the FCC established “jurisdictional separations” rules in order to help 

telecommunications carriers apportion the costs of their regulated services between the 

interstate or intrastate jurisdictions in a manner that reflects the relative use of their 

networks to provide interstate or intrastate services.46  The Commission acknowledges 

that under the FCC’s ten percent rule, for federal purposes, if the interstate traffic over a 

mixed-use access line is claimed to exceed ten percent, the costs of that private line are 

apportioned to interstate jurisdiction.47   

 

                                                 
46 Ten Percent Rule Order, 4 FCC Rcd 5660.   
47 47 C.F.R. § 36.154(a). 
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 The Commission also acknowledges that subsequently the FCC repurposed the ten 

percent rule in its 1997 Universal Service First Report and Order, so that not only are 

costs identifiable as interstate in those instances where over ten percent of the traffic 

carried by a private or WATS line is interstate but also the revenues generated by the 

entire line are also classified as interstate if the ten percent rule is implicated.48  The FCC 

was under a statutory mandate to establish support mechanisms to ensure the delivery of 

affordable telecommunications service to all Americans, including low-income 

consumers, eligible schools and libraries, and rural health care providers.49  Since this 

new universal service mechanism was to be paid for by contributions from 

telecommunications carriers based on an assessment on their interstate end-user 

revenues,50 the FCC decided to utilize the ten percent rule in order to help 

telecommunications carriers identify their interstate revenues in order to assist them in 

calculating their appropriate contributions under the new universal service framework.51   

Accordingly, the ten percent rule is a jurisdictional separations rule that assists 

telecommunication carriers to accurately apportion the costs that shall be recovered from 

all subscribers of the jurisdictionally mixed-use private lines and also to identify the 

appropriate interstate revenue on that same jurisdictionally mixed-use private line in 

order to help them calculate their FUSF contributions.   

 

 Since then, it should be noted that the ten percent rule has been specifically 

utilized to assist telecommunications carriers to also identify their interstate revenues 

from jurisdictionally mixed-use private lines so that they can calculate their contributions, 

which are a percentage of that interstate end-user revenue, to additional specific federal 

programs such as the federal Telecommunications Relay Services Fund (TRS) 47 C.F.R. 

§ 64.604(c)(5)(i)-(iii); the administration of the North American Numbering Plan 

(NANPA) 47 C.F.R. § 52.17; the shared costs of local number portability administration 

                                                 
48 See 47 C.F.R. § 36.154(a); see also 1997 Universal Service First Report and Order, 12 FCC Rcd at 9173, ¶ 778.   
49 47 U.S.C. § 254(b)(3).   
50 47 U.S.C. § 254(d) 
51 1997 Universal Service First Report and Order, 12 FCC Rcd at 9173, ¶ 778. 
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(LNPA) 47 C.F.R. § 52.32; and assessments of Interstate Telecommunications Service 

Provider (ITSP) regulatory fees 47 U.S.C. § 159(b)(1)(B).  

  

 However, the federal jurisdictional separations rule does not create an exemption 

to 66 Pa. C.S. § 510 for the reporting of intrastate revenue associated with a 

jurisdictionally mixed-use private line where interstate traffic exceeds ten percent.  Even 

when interstate traffic is claimed to exceed ten percent on a private access line and the ten 

percent rule is implicated, a jurisdictional telecommunications carrier cannot rely on the 

federal jurisdictional separations rules as a means to refuse to report its de facto or actual 

intrastate revenue associated with a jurisdictionally mixed-use access line.  Some 

percentage of the total revenue associated with that particular private line must be de 

facto intrastate revenue that should be reported as a part of the overall gross intrastate 

operating revenues set forth in the Section 510 assessment report filed with the 

Commission’s Fiscal Office if the carrier holds a state CPC.  

 

 Moreover, the ten percent contamination rule does not preempt or otherwise 

preclude the Commission from imposing annual fiscal assessments to cover its costs 

related to the regulation of state certificated telecommunications public utilities in 

Pennsylvania.  The preemptive effects of the Supremacy Clause52 and the restraint of the 

Commerce Clause53 do not prevent a state regulatory agency from applying a uniform 

methodology to develop an annual fiscal assessment to recover regulatory costs caused 

by telecommunications carriers who invoke this Commission’s jurisdiction by applying 

for, receiving, and subsequently operating under a state-issued CPC.    

 

 It is generally accepted that the Supremacy Clause invalidates all state laws that 

conflict or interfere with an act of Congress.  Rose v. Arkansas State Police, 479 U.S. 1, 3 

(1986).  Administrative regulations promulgated pursuant to Congressional authorization 

                                                 
52 See Article VI, Paragraph 2 of the U.S. Constitution. 
53 See Article 1, Section 8, Clause 3 of the U.S. Constitution. 
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have the same preemptive effect as federal statutes.  Capital Cities Cable, Inc. v. Crisp, 

467 U.S. 691, 699 (1984).  The FCC’s jurisdictional separations rules do not preempt the 

Commission or limit the Commission’s authority to provide guidance so that the de facto 

gross operating intrastate revenues from special access revenues deemed interstate after 

application of the ten percent rule are reported to the Commission’s Fiscal Office for 

assessment purposes. 

 

 Under the Supremacy Clause, federal law may preempt state law in any of three 

ways.  When enacting federal law, Congress can explicitly define the extent to which it 

intends to preempt state law.  Or, in the absence of express preemptive language, 

Congress can indicate an intent to occupy an entire field of regulation and by leaving no 

room for states to supplement the federal law.  Also, federal law can preempt state law 

when compliance with both state and federal law is impossible or when state law stands 

as an obstacle to the accomplishment and execution of the full purposes and objectives of 

Congress. Michigan Canners and Freezers Association, Inc. v. Agricultural Marketing 

and Bargaining Board, 467 U.S. 461, 469 (1984); Crisp, 467 U.S. at 699. 

 

 The FCC’s jurisdictional separations rules do not expressly preempt the 

Commission’s annual assessment and do not comprehensively govern the field of utility 

regulation, including state annual fiscal assessments.  Indeed, the federal interest in this 

area cannot be classified as dominant, given the historical right of the states to exercise 

police power over utilities.  Pursuant to the Code, the Commission is an independent 

administrative agency responsible for regulating jurisdictional telecommunications 

utilities, including imposing fiscal assessments under Section 510 of the Code to recover 

the costs of administering the Code.  Like the Scott court determined, the FCC’s 

expressed intent to preempt state regulation on jurisdictionally-mixed services does not 

extend to performance measurements and standards.  As previously discussed, the ten 

percent rule has been specifically utilized to assist telecommunications carriers to identify 

their interstate revenues from jurisdictionally mixed-use private lines so that they can 
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calculate their contributions to various federal programs.  Any intent to preempt state 

regulation is limited to these specific areas and has not extended to the Commission’s 

annual fiscal assessment.  Section 510 operates only in an area which Congress has not 

preempted but, to the contrary, has expressly reserved to state control.  Thus, we disagree 

with BCAP’s and other parties’ characterizations that our Proposed Policy Statement 

directly implicates the allocation questions addressed by the ten percent rule. 

 

 Similarly, the Commission’s Section 510 annual assessment process does not 

make compliance with the ten percent contamination rule impossible and does not 

frustrate the purpose and objective of the rule.  Proposed Section 69.3701 makes it clear 

that all jurisdictional telecommunications carriers have an obligation to report this de 

facto gross revenue to the Commission so that the annual fiscal assessment under Section 

510 of the Code can be calculated to capture the costs of administering the Code.  The 

claim by BCAP, Verizon and Crown Castle that the Proposed Policy Statement results in 

double taxation of the same revenues is erroneous and conflates federal annual regulatory 

assessments and state fiscal assessments related to recovering the actual costs of 

administering the Code from all jurisdictional telecommunications carriers providing 

jurisdictionally mixed-use services.   

 

 Additionally, we note that carriers are required to calculate the amount of their 

contributions to the FUSF based on retail end-user interstate revenue.  However, certain 

carriers only offer interstate telecommunications services on a wholesale basis.  As such, 

we do not find any merit in the argument that seeking to assess de facto intrastate 

operating revenue would result in double assessments of regulatory expenses of these 

carriers’ interstate revenues.54 

 

                                                 
54 1997 Universal Service Report and Order, 12 FCC Rcd at 9171, 9206-07 ¶s 772, 843-845. 
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 Section 510 of the Code does not expressly conflict with the FCC’s jurisdictional 

separations rules because the Commission is not seeking to impose an annual assessment 

on interstate revenue for any purposes for which the FCC assesses interstate revenue.  

The Commission is not seeking to impose an annual fiscal assessment on interstate 

revenue or seeking to assess interstate revenues from jurisdictionally mixed-use private 

lines for the purposes of its state universal service fund or for any of the other purposes 

the FCC assesses jurisdictionally-mixed revenues implicated by the ten percent rule.  

There is no conflict between the workings of the FCC’s ten percent contamination rule 

and the authority granted to the Commission under Section 510 to impose annual fiscal 

assessments to capture the proper costs of administering the Code from jurisdictional 

telecommunications utilities providing mixed-use telecommunications services.  Thus, 

there is no physical impossibility, and no double taxation, in complying with both the 

federal and the state regulations. 

 

 The Commission concludes that its Section 510 assessment process is not 

preempted by federal law and that its determination in the Proposed Policy Statement is 

proper.  Crown Castle’s assertion that the Proposed Policy Statement disregards the 

importance of jurisdictional separations principles misreads and takes too narrow a view 

of the federal cases Illinois Bell and Scott.  These cases stand for the proposition that 

where it is not possible to separate the interstate and the intrastate components of the 

FCC regulation involved, the Communications Act sanctions federal regulation of the 

entire subject matter, which may include preemption of inconsistent state regulation, if 

necessary, to fulfill a valid federal regulatory objective.  Thus, the Communications Act 

permits FCC preemption of a state's authority over intrastate telephone service when the 

states' exercise of that authority negates the exercise by the FCC of its own lawful 

authority over interstate communications. 

 

 Notwithstanding, we see no authority for the remarkable proposition that 

telecommunications carriers who operate under Commission-issued CPCs to provide 
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intrastate service are exempt from the uniform application of reasonable state 

administrative fees related to their Pennsylvania operations.  Carriers who report zero 

intrastate revenues for mixed-used telecommunications services based on the ten percent 

contamination rule at 47 C.F.R. § 36.154 cannot have it both ways; a carrier cannot claim 

state jurisdictional rights and simultaneously disclaim all state jurisdictional 

responsibilities where such broad preemption claims are not supported.  Nor have the 

comments in opposition to the Proposed Policy Statement justified the position that, of all 

the various accounting metrics by which the Commission’s cost of operations related to 

telecommunications public utilities can be reasonably allocated (equal shares, relative 

assets, net income, number of employees, direct hours, annual fees, etc.), the use of gross 

intrastate operating revenues as the metric is unlawful and unconstitutional.   

 

 The commentators opposing the Proposed Policy Statement have not proven or 

shown that a state commission is violating the Supremacy Clause or the Commerce 

Clause by imposing a fiscal assessment only on the de facto intrastate revenues 

associated with a jurisdictionally mixed-use that has interstate traffic that exceeds ten 

percent and which is deemed interstate revenue for the purposes of the FCC’s allocation 

rules.  The ten percent rule is nothing more than a jurisdictional separations procedure 

designed primarily to identify the appropriate costs and revenues to be allocated between 

state and interstate jurisdictions.  47 C.F.R. § 36.154(a) and (b).  The ten percent rule 

exists to assist telecommunication carriers the interstate revenue from a jurisdictionally 

mixed-use private line so that the carrier can calculate the amount of their contributions 

based on that interstate revenue that it is required to submit to the FUSF, the interstate 

telecommunications relay services (TRS), the administration of the NANP, the shared 

costs of local number portability administration and to the FCC in the form of regulatory 

fees under 47 U.S.C. § 159(b)(1)(B).55  The FCC did not establish the ten percent 

contamination rule to, by implication, enact a wholesale preemption of state fees 

                                                 
55 See also 47 U.S.C. § 159(a)(2).   
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associated with licenses to provide intrastate service whether based on flat annual fees, 

in-state assets, in-state employees or, as with Section 510, based on in-state revenues.   

 

 The Commission concludes that preemption cannot be inferred from this overall 

jurisdictional separations scheme.  The FCC’s regulations establishing the ten percent 

rule and the related federal assessments do not limit or impede the state’s police power or 

the Commission’s authority under Section 510 to require the reporting of de facto 

intrastate operating revenue for the purpose of allocating and assessing, on a fair and 

reasonable basis, the costs incurred by the Commission with respect to 

telecommunications carriers holding Commission-issued CPCs.  Moreover, under Section 

510, gross intrastate operating revenue is merely the metric by which the Commission’s 

costs are allocated among telecommunications carriers holding Commission-issued 

CPCs.  It controls neither the nature and scope of regulation associated with services that 

give rise to such revenues nor the overall amount of the Commission’s operating costs.   

 

 Accordingly, the Commission issued the Proposed Policy Statement specifically to 

provide guidance to telecommunications carriers holding Commission-issued CPCs so 

that, going forward, they would understand the state law obligation to report de facto 

intrastate revenue associated with jurisdictionally-mixed services for fiscal assessment 

purposes under Section 510 of the Code.  Alternatively, telecommunications carriers that 

report no revenue from intrastate services for several years may be viewed as no longer 

providing service to the public for compensation in Pennsylvania and, accordingly, no 

longer qualified to hold a Commission-issued CPC.  In other words, if there are no 

intrastate transactions from which revenues are derived, these telecommunications 

carriers should not invoke intrastate jurisdiction or continue to hold intrastate certification 

that comes with obtaining a Pennsylvania CPC. 

 

 Moreover, the commentators opposing the Proposed Policy Statement have failed 

to present any FCC decision that expressly sets forth that states are precluded from 
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exercising regulatory authority and imposing annual fiscal assessments on the revenue of 

mixed-use telecommunications services for Section 510 assessment-type purposes as the 

method to recover the Commission’s regulatory costs related to telecommunications 

public utilities operating in Pennsylvania.  

  

 As we previously determined in the Order and now reaffirm after review of the 

filed comments, the FCC has not expressly preempted state regulation for jurisdictionally 

mixed-use services and the state action does not frustrate any important federal interest.  

See Louisiana PSC, 476 U.S. at 375; Diamond Int’l Corp. v. FCC, 627 F.2d 489, 

493 (D.C. Cir. 1980) (permitting state regulation of mixed-use service within FCC’s 

authority); In the Matter of Filing and Review of Open Network Architecture Plans, 

4 F.C.C.R. 1 ¶¶ 276, 277 (1988) (deciding to allow continuation of state tariffing of 

Complementary Network Services) (Open Network Order).  Accordingly, a state 

commission is no more preempted from imposing an annual fiscal assessment or other 

form of state fee on a jurisdictional telecommunications public utility to cover the 

reasonable and allocated operating costs of the state commission than it is from granting a 

CPC or license to provide jurisdictionally-mixed service with the Commonwealth.  

 

 Even in the absence of preemptive legislation, the Commerce Clause bars state 

regulation that unduly burdens interstate commerce. The Commerce Clause acts as an 

implied restraint on state regulatory powers, which must give way to the superior 

authority of Congress to legislate on, or leave unregulated, matters involving interstate 

commerce.  United Building and Construction Trades Council of Camden County and 

Vicinity v. Mayor and Council of City of Camden, 465 U.S. 208, 220 (1984).  However, 

the Commission also determines that imposing fiscal assessments on revenues subject to 

the ten percent rule is not in violation of the Commerce Clause because the effect the 

Commission’s uniform methodology under 66 Pa. C.S. § 510 is incidental.  A fiscal 

assessment will not detrimentally impact the flow of interstate commerce in light of the 

legitimate state interest that all jurisdictional telecommunications carriers report gross 
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intrastate operating revenues so as to provide the requisite funds for the Commission’s 

annual operating budget. 

 

 Next, Verizon questions whether the Commission may clarify that assessable 

revenues from telecommunications service are “de facto gross operating revenues” 

without statutory amendment of Section 510.  We disagree with this position and also 

note that the argument acknowledges state authority to assess revenues as de facto gross 

intrastate operating revenues. 

 

 The Commission has the authority to clarify what constitutes “gross intrastate 

operating revenues” so that telecommunications public utilities are responsible for 

covering their reasonable share of costs related to the Commission’s administration of the 

Code.  Section 510(f) declares, “[i]t is the intent and purpose of this section that each 

public utility subject to this part shall advance to the commission its reasonable share of 

the cost of administering this part.”  66 Pa. C.S. § 510(f).   

  

 Under Section 501 of the Code, the Commission has the full power and authority 

to carry out by regulations, orders, or otherwise, the provisions of the Public Utility Code, 

including Section 510.  Section 501 of the Code provides in pertinent part: 

 

(a) Enforcement of provisions of part. —In addition to any powers 
expressly enumerated in this part, the commission shall have full power 
and authority, and it shall be its duty to enforce, execute and carry out, 
by its regulations, orders, or otherwise, all and singular, the provisions 
of this part, and the full intent thereof; and shall have the power to 
rescind or modify any such regulations or orders. The express 
enumeration of the powers of the commission in this part shall not 
exclude any power which the commission would otherwise have under 
any of the provisions of this part. 
 

(b) Administrative authority and regulations. —The commission shall have 
general administrative power and authority to supervise and regulate all 
public utilities doing business within this Commonwealth. The 
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commission may make such regulations, not inconsistent with law, as 
may be necessary or proper in the exercise of its powers or for the 
performance of its duties. 

 
(c) Compliance. —Every public utility, its officers, agents, and employees, 

and every other person or corporation subject to the provisions of this 
part, affected by or subject to any regulations or orders of the 
commission or of any court, made, issued, or entered under the 
provisions of this part, shall observe, obey, and comply with such 
regulations or orders, and the terms and conditions thereof. 

 

66 Pa. C.S. §§ 501 (a), (b) and (c). 

 

 Clarifying that “de facto gross operating revenues” from jurisdictionally 

mixed-use services should be reported to the Commission by jurisdictional 

telecommunications carriers for annual fiscal assessments is squarely within the 

Commission’s Section 501 general powers “to enforce, execute and carry out” the 

purpose under Section 510 of the Code.  66 Pa. C.S. § 501(a) and (b). 

 

 Furthermore, Section 502 of the Code gives the Commission the authority to 

initiate appropriate legal proceedings to enforce the statutory provisions of the Code.  66 

Pa. C.S. § 502.  The plain language of the Code gives the Commission the authority to 

assess jurisdictional telecommunications carriers providing telecommunications services 

and the duty to enforce this statutory provision.  Thus, the Commission may issue a 

policy statement that provides guidance to jurisdictional telecommunications that they 

should report the de facto gross intrastate operating revenue on all revenue from 

jurisdictionally mixed-use services implicated by the ten percent rule. 

 

 The PTA expresses concern that adoption of the Proposed Policy Statement would 

impose new reporting and record-keeping burdens on its RLEC members.  All LECs are 

subject to Section 510 and to adequately fulfill the purposes of this statutory provision, 

telecommunications carriers are required to submit all pertinent information and reports 
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necessary for purposes of calculating their annual fiscal assessment.  This filing 

requirement has not been repealed or eliminated.  Additionally, Sections 309, 504, and 

505 of the Code provide the Commission with the plenary authority to compel the 

production of information and to require public utilities to furnish such records, 

documents, and information as may be necessary.   

  

 While the Commission acknowledges the streamlined reporting obligations for 

ILECs, similar to the OCA, we note that pursuant to Section 3015(e)(7), ILECs operating 

under a Chapter 30 Plan are required to file an annual statement of gross intrastate 

operating revenues for purposes of calculating assessments for regulatory expense.  

66 Pa. C.S. § 3015(e)(7).  Also, pursuant to 66 Pa. C.S. § 3017(f)(2), streamlined 

reporting does not impede the ability of the Commission to request explanation of the 

report mandated by Section 3015(e)(7).  Proposed Section 69.3701(7) only clarifies that 

supporting information “such as traffic studies, tax returns, jurisdictional allocation 

formulas and factors, books of accounts, reports, etc.” may be considered when reporting 

proper gross intrastate revenue for fiscal assessment purposes.56  Thus, the Proposed 

Policy Statement does not subject any jurisdictional telecommunications carriers, 

including Chapter 30 Plan ILECs, to any new audit and filing requirements.  It only 

describes the possible scope of information which may be necessary to be filed and 

considered as support for calculating the proper fiscal assessment. 

 

 BCAP, PTA and Verizon all assert that it would be technically infeasible to 

comply with the obligation to ascertain and report “de facto” intrastate revenues 

attributable to special access, transport, or similar jurisdictionally mixed-use services.  

These commenters all state that the FCC has acknowledged that the best method to verify 

and ascertain the jurisdictional status of the traffic that traverses a special access private 

line for purposes of complying with regulatory obligations is through customer 

                                                 
56 See Final Annex A, § 69.3701(k). 
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certifications.  This begs the question of how carriers have been able to accurately report 

what special access revenues in past assessment forms fall under the ten percent rule 

since they simply rely on customer certifications to determine whether a particular special 

access, transport, or similar line is carrying intrastate or interstate traffic that is above or 

below the ten percent rule.  Nevertheless, in order to ensure full compliance with the 

requirements of Section 510 of the Code, the Commission believes it is appropriate and 

the statutory responsibility of all jurisdictional carriers holding Commission-issued CPCs 

to file the requisite evidence to ascertain the “de facto” intrastate revenues attributable to 

jurisdictionally-mixed services.   

 

If a jurisdictional carrier believes that obtaining customer certifications is unduly 

burdensome, the Commission would be willing to entertain a determination of the point 

of origination and termination on the carrier’s network, rather than the point of 

origination and termination of the underlying communication.  So that, for example, if a 

jurisdictional telecommunications carrier provides wireline transport of communications 

entirely within the state, then the call would be classified as intrastate, regardless of the 

jurisdiction of the underlying call. If one of those points were located outside of 

Pennsylvania, then the underlying revenue would be interstate.  The routing on the 

jurisdictional carrier’s network cannot be circuitous or designed to avoid the assessment 

process set forth in this Policy Statement.  If a jurisdictional carrier prefers to explore this 

type of traffic study, we would consider it upon a request, with underlying support, to do 

so. 

 

 Crown Castle asserts that the Proposed Policy Statement is discriminatory and 

unfair.  This argument is misguided and has no basis whatsoever.  Crown Castle refers to 

itself and other CAPs as “deregulated” as a means to infer that since they are subject, as 

they claim, to “alternative forms of regulation” as defined in the Public Utility Code the 

costs to administer the Code as related to them is low.  That argument is based upon an 

erroneous legal interpretation of Chapter 30, however. 
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 There is a difference between a competitive carrier which is certificated and 

regulated, and a deregulated carrier, which is neither certificated nor regulated. Under 

Chapter 30, neither Crown Castle individually nor CAPs as a class are deregulated.  

Consequently, we reject Crown Castle’s argument that the Commission’s policy 

determination detrimentally impacts them more because we are imposing a uniform 

regulatory assessment as we do on ILECs that Crown Castle avers without support inflict 

higher regulatory costs on the Commission.   

 

 Under Chapter 30, the “alternative form of regulation” Crown Castle invokes 

applies only to ILECs (defined as local exchange telecom companies under the act).  

Under Chapter 30, it is the ILECs, not competitive providers, who were provided 

statutory authority to convert to a less burdensome alternative form regulation, modifying 

their regulatory ratemaking construct from the traditionally more highly regulated rate 

base/rate of return base rate case methodology to a less burdensome alternative form of 

ratemaking in exchange for a ubiquitous broadband deployment commitment.  Section 

3015 of the Code, 66 Pa. C.S. § 3015, relied on by Crown Castle, is not even applicable 

to Crown Castle.  This statutory provision applies only to ILECs.  Non-ILECs such as 

Competitive Local Exchange Carriers (CLECs), CAPs and interexchange carriers (IXCs) 

are classified as “alternative service providers” that are competitive under Chapter 30 and 

provide services in competition with ILECs.  They certainly are not “deregulated” in any 

fashion.   

 

 Moreover, Crown Castle’s assertion that, as a competitive carrier, it is not a highly 

regulated entity is of no consequence under Section 510.  Section 510 applies to all 

certificated jurisdictional public utilities and hence, all jurisdictional telecommunications 

carriers– competitive or otherwise.  Section 510 of the Code makes no distinction or 

exemption for CAPs or any other certificated carriers.  Section 510 does not authorize 

one assessment obligation for certificated jurisdictional carriers that are “highly-

regulated” and a different assessment obligation for competitive carriers.  All 
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jurisdictional telecommunications carriers holding a Pennsylvania CPC are subject to 

Section 510.  

 

 Moreover, contrary to Crown Castle’s, the Proposed Policy Statement does not 

effectively prohibit the provision of service in violation of 47 U.S.C. § 253.  Rather, it 

conforms to the criteria set forth in the FCC’s Declaratory Ruling Order regarding 

regulatory fees in that the fees will be permitted “to the extent that they represent a 

reasonable approximation of the local government’s objectively reasonable costs and are 

non-discriminatory.”57  The statutory Section 510 assessment process is a reasonable and 

fair approach as it imposes a fiscal assessment on a jurisdictional telecommunications 

carrier that is it is based upon both the direct hours incurred by Commission staff in each 

utility sector and the particular gross intrastate operating revenues of that public utility.  

All jurisdictional telecommunications carriers, whether they be ILECs, CLECs, CAPs, or 

IXCs are classified as a common utility group and all are subject to Section 510’s use of 

gross intrastate operating revenues as the basis to calculate their individual annual fiscal 

assessment.  This is a fair, equitable and nondiscriminatory to determine fiscal 

assessment under Section 510 of the Code. 

 

 The Commission receives necessary data relating to each public utility’s gross 

intrastate operating revenue in Pennsylvania from the utilities by way of the assessment 

report.  Based on this submitted data, each certificated telecommunications carrier in the 

telephone public utility group is allocated and required to advance to the Commission its 

reasonable share of the cost of administering the Code.  66 Pa. C.S. §§ 510(b) and (f).  

Thus, Crown Castle’s position that the Proposed Policy Statement somehow disrupts this 

equitable approach is erroneous and without merit. 

 

                                                 
57 See Declaratory Ruling. 
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 Also, Crown Castle  argues that the Proposed Policy Statement is unfair because it 

does not apply to ILECs.  This is an erroneous interpretation.  The Proposed Policy 

Statement provides guidance to all jurisdictional telecommunications carriers that they 

have an obligation to report the de facto and actual intrastate revenue associated with 

jurisdictionally mixed-use private lines as a part of their total gross intrastate operating 

revenues reported to the Fiscal Office.  If a telecommunications carrier seeks to invoke 

this Commission’s jurisdiction to provide intrastate services, then it is obliged to report 

gross revenues received from those services.  If no intrastate services are provided and 

the carrier reports zero intrastate revenues, its right to a CPC is not clear and, after 

requisite due process, the carrier may be required to relinquish its CPC.  We note, 

however, that in order to make this abundantly clear, we have removed references to any 

specific class of certificated providers, such as CAPs, because the policy statement is 

intended to and will apply with equal force to all jurisdictional telecommunications 

public utilities. 

 

 Additionally, Crown Castle states that the Commission’s Proposed Policy 

Statement exceeds its legislatively granted powers.  However, the Proposed Policy 

Statement simply provides guidance regarding how jurisdictional telecommunications 

carriers must report the de facto intrastate revenues on jurisdictionally-mixed 

telecommunications services as a part of the total gross intrastate operating revenues 

reported for Section 510 assessment purposes.  Specifically, in reporting their total gross 

intrastate operating revenues in their Section 510 assessment report, jurisdictional 

telecommunications carriers may not rely on the FCC’s ten percent rule as their basis for 

not reporting the de facto intrastate revenue on all jurisdictionally-mixed 

telecommunications services. 

  

 It should be noted that the Proposed Policy Statement does not calculate any 

specific amount for fiscal assessments and takes no individual action against any 

individual carrier or group of carriers at this time. The Proposed Policy Statement only 
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provides the manner in which the total gross intrastate operating revenues on all 

jurisdictional telecommunications services, including jurisdictionally-mixed 

telecommunications services are to be reported in Section 510 assessment reports.  After 

submitting its Section 510 assessment report to the Commission, the fiscal assessment is 

calculated by the Fiscal Office and must be paid within 30 days of receipt of its notice of 

assessment.  The statutory scheme provides for objections to and adjudication of any 

contested assessment amount.  In particular, Section 510(c) provides that a public utility 

may file, within 15 days, an objection to the assessment “setting out in detail the grounds 

upon which the objector regards such assessment to be excessive, erroneous, unlawful or 

invalid.”  66 Pa. C.S. § 510(c).  Any such objection will be assigned to the Office of 

Administrative Law Judge for hearing and decision.  Thus, the Proposed Policy 

Statement does not prohibit a jurisdictional telecommunications carrier from challenging 

any calculated fiscal assessment that the carrier may deem unsupported or inappropriate.  

It simply provides guidance on the manner it should report its total intrastate operating 

revenues. 

 

 Lastly, the Commission will adopt certain editorial suggestions of the OCA and 

others to amend proposed Section 69.3701 to eliminate any ambiguity as to whether the 

“de facto gross intrastate operating revenues” standard would apply only to a telephone 

public utility which reported zero intrastate revenues in the prior year or to all telephone 

public utilities.  The Commission will also incorporate a declaration into proposed 

Section 69.3701 that the policy statement exists to assist these carriers in complying with 

their statutory obligations to file their Section 510 revenues report and to pay a 

reasonable share of the Commission’s costs of administering the Public Utility Code.  As 

we have with CAPs, the Commission will eliminate the explicit references to DAS 

network operators in proposed Section 69.3701(4) and (5).  We agree with the OCA that 

these references are unnecessary because the intent of the policy statement is to provide 
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guidance to jurisdictional local exchanges that provide jurisdictionally mixed-use 

telecommunications services.58  

 

 The OCA also noted that in several places, proposed Section 69.3701 refers one or 

more times to the reporting of “gross intrastate revenues.”  We agree with the OCA that 

in order to be consistent with the wording of Section 510 of the Code, we should use the 

language of the statutory provision and use the word “operating” so the proposed Section 

69.3701(3), (5), (6) and (7) will read as “gross intrastate operating revenues.”59 

  

 We also take the OCA’s editorial suggestion that Subparts (5) and (9) of proposed 

Section 69.3701 refer to the FCC’s “ten percent contamination rule” without the requisite 

citation to 47 C.F.R. § 36.154.  Additionally, the OCA states that Subparts (5) and (9) of 

proposed Section 69.3701 are redundant and repetitive in the description of the ten 

percent rule.  The Commission agrees with the OCA that one short summary description 

of the FCC’s ten percent rule and its purpose as a federal cost allocation rule for 

ratemaking and other purposes, with a citation, is all that is necessary.  Finally, the OCA 

also suggests that the other part of Subpart (9) regarding the lack of preemption should be 

rephrased in a more affirmative manner, appropriate to a policy statement adopted after 

public comment and close review of the legal underpinnings of the Commission’s 

Proposed Policy Statement.60  We agree.  

 

 Crown Castle states that as defined in proposed Section 69.3701, the term “de 

facto gross operating revenues” is ambiguous and may potentially be overly broad.  

Crown Castle suggests that the definition of “de facto gross operating revenues” should 

                                                 
58 We acknowledge that the explicit use and reference to “DAS” network operators may be moot no 
matter the outcome of the current appeal before the Pennsylvania Supreme Court regarding their 
jurisdictional classification.  See generally, Crown Castle NG East LLC & PA-CLEC LLC, v. 
Pennsylvania Public Utility Commission, 2 MAP 2019. 
59 See Final Annex A, § 69.3701(d), (f), (g), (j), (k). 
60 See Final Annex A, § 69.3701(i). 
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be revised to only apply to revenues actually received, rather than amounts charged or 

otherwise due.  We agree with this suggestion. 

 

 Lastly, many commentators requested that the Commission establish a 

collaborative process to examine the complex issues underlying and implicated by the 

Proposed Policy Statement.  Given the clear and unambiguous mandate in the statute that 

public utilities holding Commission-issued CPC must report their gross intrastate 

operation revenues and the further guidance provided in this Final Policy Statement, the 

Commission does not believe that a technical conference or collaborative process is 

necessary.  All telecommunications public utilities holding a Commission-issued CPC are 

obligated to report gross intrastate operating revenues in a manner which assures each of 

them pays their reasonable share of the Commission’s costs of administration.  We expect 

each telecommunication public utility to comply with its obligations under state law; 

THEREFORE, 

 
IT IS ORDERED: 

 

1. That the Final Policy Statement as set forth in Annex A is adopted. 

 

2. That the Law Bureau shall submit this Order and Annex A to the 

Governor’s Budget Office for review of its fiscal impact. 

 

3. That the Law Bureau shall deposit this Order and Annex A with the 

Legislative Reference Bureau for publication in the Pennsylvania Bulletin. 

 

4. That the Final Policy Statement shall become effective upon publication in 

the Pennsylvania Bulletin. 
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5. That a copy of this Order, together with Annex A, be served on all 

jurisdictional telecommunications public utilities and all parties that filed comments 

under this docket.  The Order and Annex A shall also be posted on the Commission’s 

website. 

 

6. That the contact person for this matter is David E. Screven, Assistant 

Counsel, Law Bureau, (717) 787-2126, dscreven@pa.gov. 

 

BY THE COMMISSION, 
 

  
 

                                                           Rosemary Chiavetta, 
                                                           Secretary 
(SEAL) 
 
ORDER ADOPTED:  July 11, 2019 
 
ORDER ENTERED:  July 11, 2019 
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ANNEX A 
TITLE 52. PUBLIC UTILITIES 

PART 1. PUBLIC UTILITY COMMISSION 
Subpart B. CARRIERS OF PASSENGERS OR PROPERTY 

CHAPTER 69: GENERAL ORDERS, POLICY STATEMENT AND GUIDELINES 
ON FIXED UTILITIES 

 
*   * * * * 

 
§ 69.3701.  Computation of Section 510 ANNUAL FISCAL Assessments for 
Providers of RELATED TO REVENUE FROM Jurisdictionally-Mixed 
Telecommunications Services  
 
 (A)  THIS POLICY STATEMENT PROVIDES GUIDANCE TO ALL 
JURISDICTIONAL TELECOMMUNICATIONS PUBLIC UTILITIES IN 
COMPLYING WITH THEIR STATUTORY OBLIGATIONS UNDER SECTION 510 
OF THE PUBLIC UTILITY CODE, 66 PA.C.S. § 510 (RELATING TO ASSESSMENT 
FOR REGULATORY EXPENSES UPON PUBLIC UTILITIES).   
 
(1) (B)  ALL Telecommunications TELECOMMUNICATIONS carriers holding 
Certificates of Public Convenience (CPC) issued pursuant to CHAPTER 11 of the Public 
Utility Code (Code), 66 Pa.C.S. §§ 1101—1103 (RELATING TO ENUMERATION OF 
ACTS REQUIRING CERTIFICATE AND PROCEDURE TO OBTAIN 
CERTIFICATES OF PUBLIC CONVENIENCE), are public utilities subject to the 
Commission’s regulatory, investigative, enforcement, audit and information gathering 
authority, 66 Pa. C. S. §§ 501, 504, 505, 506, and 516, as well as the Commission’s 
authority under Section 510 of the Code, 66 Pa.C.S. § 510 to impose ANNUAL FISCAL 
assessments upon these carriers to cover their “reasonable share” of the costs of 
administering the Code.    
 
(2) (C)  Section 510(b) of the Code requires every public utility holding a CPC from the 
Commission to file, on March 31 of each year, a statement, under oath, showing its gross 
intrastate operating revenues for the preceding calendar year and to pay to the 
Commission its proportionate share of the amount assessed to each utility group based on 
its total gross intrastate OPERATING revenues.        
 
(3)  (D) ALL JURISDICTIONAL telecommunications public utilities holding 
Commission-issued CPCs are obligated by Section 510 of the Code to file ANNUAL 
FISCAL assessment reports with the Commission REPORTING their gross intrastate 
operating revenues and to pay to the Commission their proportionate share of the amount 
assessed to the telecommunications utility group based on each carrier’s total gross 
intrastate OPERATING revenues.        
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(4) (E) ALL JURISDICTIONAL telecommunications public utilities holding 
Commission-issued CPCs in Pennsylvania provide jurisdictionally-mixed 
JURISDICTIONALLY MIXED-USE telecommunications services.  Under current 
Pennsylvania law, these jurisdictionally-mixed services include services provided by 
operators of Distributed Antenna Systems (DAS). 
 
(5) (F) SOME JURISDICTIONAL telecommunications public utilities in Pennsylvania 
who are providing THAT PROVIDEjurisdictionally-mixed JURISDICTIONALLY 
MIXED-USE telecommunications services, including some DAS operators have reported 
zero gross intrastate OPERATING revenues to the Commission for regulatory assessment 
purposes SECTION 510 ANNUAL FISCAL ASSESSMENT PURPOSES FOR THEIR 
JURISDICTIONALLY MIXED-USE SERVICES.  As their legal basis, a majority of the 
zero reporters refer to the ten percent contamination rule of the Federal Communications 
Commission (FCC) to justify reporting zero gross intrastate revenues to the Commission.  
Under this rule, which is an administrative jurisdictional cost allocation rule, the cost of a 
mixed-use line is directly assigned to the interstate jurisdiction only if the line carries 
interstate traffic in a proportion greater than ten percent. 
 
    (6)  Other telecommunications public utilities in Pennsylvania who report gross 
intrastate revenues to the Commission may not be reporting gross intrastate revenues 
from providing special access or other similar jurisdictionally-mixed telecommunications 
services.     
 
    (7)  Any CAP or other telecommunications public utility holding a Commission-issued 
CPC operating in Pennsylvania and providing special access or other similar 
jurisdictionally-mixed telecommunications services is obligated to submit its de facto 
gross intrastate revenues from providing these services to the Commission’s Fiscal 
Office, along with all supporting information (such as traffic studies, tax returns, 
jurisdictional allocation formulas and factors, books of account, reports, etc.) on which 
the carrier bases its revenue determination, so that the Fiscal Office can ascertain the 
carrier’s de facto gross intrastate operating revenues and compute an accurate assessment 
in accordance with the metrics and requirements of Section 510 of the Code.   
 
 (G)  AS THEIR LEGAL BASIS FOR REPORTING ZERO GROSS INTRASTATE 
OPERATING REVENUES RELATED TO THEIR JURISDICTIONALLY MIXED-
USE SERVICES, A MAJORITY HAVE REFERRED TO THE FEDERAL 
COMMUNICATIONS COMMISSION’S TEN PERCENT CONTAMINATION RULE 
TO JUSTIFY REPORTING ZERO GROSS INTRASTATE OPERATING REVENUES 
TO THE COMMISSION.     
 
    (8)  De facto gross intrastate operating revenues are those operating revenues that are 
billed, charged or otherwise due for all telecommunications services and traffic between 
points that are both located within the Commonwealth of Pennsylvania.   
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 (H)  THE FEDERAL COMMUNICATIONS COMMISSION’S TEN PERCENT 
CONTAMINATION RULE IS SET FORTH AT 47 CFR 36.154 (RELATING TO 
EXCHANGE LINE CABLE AND WIRE FACILITIES (C&WF) – CATEGORY 1 – 
APPORTIONMENT PROCEDURES) AND IS AN ADMINISTRATIVE 
JURISDICTIONAL SEPARATIONS RULE THAT STATES THAT THE COSTS AND 
REVENUES OF A JURISDICTIONALLY MIXED-USE LINE ARE DIRECTLY 
ASSIGNED TO THE INTERSTATE JURISDICTION IF THE MIXED-USE 
SERVICES CARRY INTERSTATE TRAFFIC IN A PROPORTION GREATER THAN 
TEN PERCENT. 
 
    (9) (I)  The FEDERAL COMMUNICATIONS COMMISSION’S ten percent 
contamination rule established by the FCC, which is an administrative rule for certain 
jurisdictional cost allocations, does not preempt or otherwise nullify the Commission’s 
authority to impose and a telecommunications public utility’s concomitant obligation to 
pay the annual fiscal assessment required by Section 510 of the Code.  Nor does the rule 
preempt or otherwise preclude the obligation of JURISDICTIONAL telecommunications 
public utilities to report TO THE COMMISSION’S FISCAL OFFICE their de facto gross 
intrastate operating revenues from RELATED TO providing JURISDICTIONALLY 
MIXED-USE telecommunications services, without regard to any intrastate revenues 
deemed to be interstate pursuant to the ten percent contamination rule.   
 
  (J)  DE FACTO GROSS INTRASTATE OPERATING REVENUES ARE THOSE 
GROSS INTRASTATE OPERATING REVENUES THAT ARE ACTUALLY 
RECEIVED FOR ALL TELECOMMUNICATIONS SERVICES AND TRAFFIC 
BETWEEN POINTS THAT ARE BOTH LOCATED WITHIN THIS 
COMMONWEALTH, INCLUDING THE TRAFFIC TRAVERSING A SPECIAL 
ACCESS CIRCUIT THAT IS DEEMED INTERSTATE BY THE TEN PERCENT 
RULE SET FORTH IN 47 CFR 36.154. 
 
  (K) THE JURISDICTIONAL TELECOMMUNICATIONS CARRIERS MAY 
SUBMIT TO THE COMMISSION’S FISCAL OFFICE SUPPORTING 
INFORMATION (SUCH AS TRAFFIC STUDIES, TAX RETURNS, 
JURISDICTIONAL ALLOCATION FORMULAS AND FACTORS, BOOKS OF 
ACCOUNT, REPORTS, ETC.) ON WHICH THE CARRIER BASES ITS REVENUE 
DETERMINATION, SO THAT THE FISCAL OFFICE CAN ASCERTAIN THE 
CARRIER’S DE FACTO GROSS INTRASTATE OPERATING REVENUES AND 
COMPUTE AN ACCURATE ASSESSMENT IN ACCORDANCE WITH THE 
METRICS AND REQUIREMENTS OF SECTION 510 OF THE CODE.   


